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After a turbulent few years in global financial 
markets, investors and companies alike are 

beginning to again look outside their borders in 
search of foreign investment opportunities. Many 
eyes are on Canada, which has weathered the 
storm better than many other economies. With its 
stable banking system, abundant natural resources, 
relatively healthy economic performance and strong 
currency, Canada has risen on investors’ watch lists 
as being ripe for strategic investments.

For the most part, Canada is open for business, with 
a newly elected majority Conservative government 
that is keen to attract foreign direct investment into 
various Canadian sectors. There are, however, certain 
federal and provincial laws that may restrict or limit 
foreign ownership of Canadian businesses when 
such investments are contrary to Canada’s domestic 
interests, or which may otherwise impose obligations 
on significant foreign investments in Canada. In this 
latter regard, the Investment Canada Act1 (ICA) 
applies to all acquisitions of control by non-Canadians 
of a Canadian business, and imposes a ‘net benefit test’ 
on foreign investments that exceed defined monetary 
thresholds. Once viewed as a relatively benign 
regulatory hurdle, the ICA has recently come alive in 
public debate, most notably as the defining factor that 
led to the demise of the hostile bid by BHP Billiton 
for Potash Corp in 2010. Canada also has certain 
restrictions on foreign ownership in key cultural 
sectors, such as broadcasting and communications. 
Accordingly, this article identifies and explains some 
of the most significant foreign ownership restrictions 

that foreign investors need to familiarise themselves 
with when evaluating potential investments in Canada, 
as such restrictions may impact both the structure and 
timing of potential acquisitions. 

The ICA: ensuring foreign investments are 
aligned with Canada’s domestic interests

The ICA applies to foreign investment in every 
sector in Canada. The stated purpose of the ICA 
is to promote foreign investment in Canada, while 
ensuring that foreign investment contributes to 
economic growth and employment opportunities 
in Canada. 

Investments by ‘non-Canadians’ that constitute 
an ‘acquisition of control’ of a ‘Canadian business’ 
and exceed defined monetar y thresholds are 
subject to review under the ICA. What constitutes 
an ‘acquisition of control’ depends on a variety of 
factors. In a share acquisition, the acquisition of the 
majority of voting shares constitutes an acquisition of 
control. An acquisition of control is also presumed 
to have occurred with the acquisition of one-third or 
more of the voting shares unless it can be shown that 
the acquired shares do not give the investor ‘control 
in fact’ over the corporation. The acquisition of less 
than one-third of the voting shares is deemed not to 
be an acquisition of control.2 

Foreign investments that exceed the applicable 
monetary threshold must file an application for 
review with the Responsible Minister(s),3 and 
must satisfy the Responsible Minister(s) that the 
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investment is likely to be of ‘net benefit to Canada’.4 
The ICA sets out a number of factors as relevant to 
the ‘net benefit’ assessment, such as the effect on 
economic activity, the degree of participation by 
Canadians in the business, the effect on competition, 
productivity, product development and innovation, 
the compatibility of the investment with national 
industrial, economic and cultural policies, and the 
contribution of the investment to Canada’s ability to 
compete globally.5 

In order to satisfy the above criteria, it  is 
customar y for the investor to submit binding 
undertakings as a condition for receiving approval.6 
Undertakings typically include commitments relating 
to the maintenance of Canadian employment 
levels, Canadian head office functions, Canadian 
participation in senior management, and the making 
of other types of expenditures (for example, capital 
expenditures, R&D, charitable contributions) in 
Canada, with a typical duration of three to five years.7 

Once the Responsible Minister(s) has concluded 
that a proposed investment will be of ‘net benefit to 
Canada’, the Responsible Minister(s) issues approval 
of the investment and the undertakings become 
binding and enforceable against the investor. If 
it is later determined that the investor has failed 
to comply with its undertakings, the Responsible 
Minister(s) will seek to resolve any such failures 
consensually but has the ability to commence 
proceedings seeking a variety of remedies, including 
payment of substantial fines or even divestiture of the 
acquired Canadian business.8 

Enforcement action by the Responsible Minister(s) 
is discretionary, as evidenced by the Industry Canada 
Guidelines.9 The guidelines note that undertakings 
are based to some extent on ‘projected circumstances 
and the monitoring of an investor’s performance’; 
furthermore, the investor will not be held accountable 
if the failure to maintain the ‘commitment is clearly 
the result of factors beyond the control of the 
investor’.10 In July 2009, the Minister of Industry 
asked the Federal Court of Canada (FCC) to impose 
retroactive monetary penalties against US Steel for 
allegedly breaching undertakings given in connection 
with its 2007 acquisition of Stelco.11 Having pledged 
to maintain jobs and production levels in Canada, 
US Steel subsequently (albeit in the context of the 
most significant economic crisis since the 1930s) 
shut down its Canadian operations and let go of 
hundreds of Canadian workers. US Steel’s actions 
sparked strong public outcry in Canada, which may 
have been the catalyst for the government’s decision 
to commence proceedings challenging US Steel’s 
alleged non-compliance. US Steel responded with 

a challenge to the constitutional validity of the 
penalties sought by the government. On 25 May 
2011, the Federal Court of Appeal (FCA) dismissed 
the appeal by US Steel and upheld the Federal 
Court’s decision affirming the constitutionality of 
monetary penalties for a breach of undertakings 
under the ICA.12 

State-owned enterprises

Certain types of investors, such as state-owned 
enterprises (SOE), can expect to experience a higher 
level of scrutiny in an ICA review.13 In 2007, Canada 
issued SOE guidelines to help clarify its process and 
criteria for reviewing foreign investments by SOEs. 
Under the guidelines, the review will consider, as 
part of the standard net benefit test criteria, whether 
the Canadian business being acquired will continue 
to operate on a commercial basis regarding where 
it exports, where it processes, the participation of 
Canadians in its operations in Canada and elsewhere, 
the support of ongoing innovation, research and 
development and the appropriate level of capital 
expenditures required to cement the Canadian 
business in a globally competitive position.14 As 
a result, SOEs may have to provide undertakings 
beyond those normally given by a privately-owned 
company in order to show the net benefit to 
Canada of an investment.15 Even with this more 
onerous review process, a number of investments 
by Chinese SOEs were approved in 2010, including 
major acquisitions in the Canadian oil industry by 
China’s PetroChina Co, China Investment Corp, 
and Sinopec.16 

National security review

Another consideration in the ICA review process 
is whether the proposed foreign investment into a 
Canadian business could be injurious to national 
security.17 The national security provisions under 
the ICA, introduced in 2009, provide Canada with 
a counterpart to procedures for review undertaken 
in other jurisdictions, such as the United States, the 
United Kingdom, Australia and Germany. Unlike 
other jurisdictions, which have provided guidance 
regarding the scope of a national security review and 
the types of transactions that will face heightened 
scrutiny, the criteria for evaluating transactions 
on national security grounds under the ICA is not 
transparent. There are no guidelines defining what 
constitutes a national security review, nor is there a 
process in place for investors to seek comfort as to the 
potential application of the ICA’s national security 
provisions to a proposed investment. The lack of 
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transparency and the absence of guidelines relating 
to national security reviews in Canada introduces 
a level of uncertainty into the foreign investment 
review process. Accordingly, investors need to 
consider the likelihood of a potential investment 
raising national security concerns, and if necessary, 
factor in additional time which may be required to 
complete the review process.

Recent decisions under the ICA

While the ICA has been in force since 1985,18 it has only 
been in recent years (after two significant decisions) 
that the ICA has shifted from being perceived as a 
relatively benign regulatory hurdle to a potentially 
significant, and even determinative, factor that 
investors must understand when evaluating the risks 
associated with a particular deal structure and timeline. 

In May 2008, the Minister of Industry denied the 
proposed acquisition of Macdonald, Dettwiler and 
Associates Ltd (MDA) by US-based Alliant Techsystems 
Inc, marking the first rejection of a foreign takeover 
since the ICA’s inception.19 MDA was engaged in 
the business of information solutions and electronic 
information products. The Minister’s objections to the 
transaction centred on two products, both of which 
were partly financed by the Canadian Government: 
MDA’s Radarsat-2 satellite, which was focused on 
helping the government assert Canadian sovereignty 
over the Northwest Passage in the Arctic Ocean; and 
the Canadarm, a robotic limb used on the space 
shuttle and the International Space Station. Another 
factor that caused concern was Alliant’s role as a 
large supplier of weapons and ammunition to the US 
military.20 Certain Canadian politicians expressed fears 
that MDA’s politically sensitive technology would not 
be completely secured, and the Minister of Industry 
ultimately concluded that he was not satisfied that the 
proposed acquisition of MDA would be of net benefit 
to Canada.21

On 17 August 2010, Australian-based BHP Billiton 
(BHP) launched a CA$38.6bn hostile takeover bid for 
Potash Corporation of Saskatchewan (Potash Corp), 
the world’s leading producer of potash and fertilizer. 22 
The focus in the Canadian media centred on the loss 
of a ‘strategic resource’ to a foreign investor, and the 
Premier of Saskatchewan, entering into an election 
year, seized the opportunity to voice his concerns to 
the Minister of Industry and the public that BHP’s 
bid was neither in the province’s nor the country’s 
best interests.23 After months of political posturing 
played out to a large degree in the Canadian media, 
the Minister of Industry announced, on 3 November 
2010, his conclusion that the proposed acquisition by 

BHP was not likely to be of ‘net benefit to Canada’.24 
This news came as a surprise to many, particularly 
given the significant concessions BHP had been willing 
to offer up to the Canadian Government in the way 
of undertakings.25 

The Potash decision stimulated significant debate 
throughout Canada about the ICA and many feared 
the decision would have a chilling effect on foreign 
investment into Canada.26 There were, however, 
unique factors at play in Potash, including not only 
political factors (ie, impending federal and provincial 
elections) but also the potential for the transaction to 
destabilise Saskatchewan’s finances.27 These factors, 
taken together, call into question whether the Potash 
decision really signals a change in policy with respect to 
the ICA, or whether it is more accurately characterised 
as a perfect storm of factors that shifted public and 
political support away from BHP.28 

Prior to 2008, the majority of Canadians would have 
never heard of the ICA and investors viewed it as little 
more than a necessary cost of making an acquisition 
in Canada. Today, the ICA has become an important 
factor for both investors’ and politicians’ alike when 
evaluating the political climate for foreign investment 
in Canada. Since the ICA came into force, over 99 per 
cent of reviewable transactions have been approved, 
including the recent high profile investment in a 
‘cultural business’29 by Amazon.com in April 2010 of a 
proprietary Canadian book distribution facility.30 Only 
two transactions were outright rejected, each of which, 
as noted previously, had very unique circumstances. 
Despite these recent decisions, and the public debates 
about Canada’s openness, the government has 
repeatedly stated that it remains a strong supporter of 
foreign direct investment.31

Industry-specific limitations on foreign 
ownership and investment

Certain sectors of the Canadian economy have 
industry-specific restrictions on foreign ownership 
that operate concurrently with the ICA. Accordingly, 
transactions that are not subject to a review under the 
ICA may nonetheless be subject to foreign ownership 
controls or restrictions under other legislation. The 
following section provides a brief overview of some of 
the foreign ownership restrictions that may apply to 
foreign investors looking to invest in specific industries 
in Canada.

Broadcasting sector

Historically, the Canadian Government has been 
focused on curtailing foreign ownership of cultural 
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businesses, which it views as ‘sensitive’ sectors. For 
example, owners of broadcasting entities are subject 
to a comprehensive regulatory regime under the 
Broadcasting Act.32 The Broadcasting Act subjects any 
acquisition of control of a broadcasting undertaking to 
review and approval by the Canadian Radio-television 
and Telecommunications Commission (CRTC) and 
imposes specific restrictions. A primary objective of 
the Broadcasting Act is to ensure that Canada has its 
own broadcasting system and that the Canadian public 
has access to programmes created by Canadians.33 As a 
result, the Act requires that the Canadian broadcasting 
system be ‘effectively owned and controlled by 
Canadians’.34 Despite the restrictions, the rules have 
been relaxed since early implementation of the 
legislation. Currently, foreigners may own up to 20 
per cent of a broadcaster and up to 33.3 per cent of a 
holding company that owns a broadcaster.35 

Communications sector

The communications sector is restricted under the 
Telecommunications Act and the Radiocommunications 
Act; in order to get a licence to operate in Canada, a 
carrier needs ownership clearance under both Acts.36 
The topic of foreign ownership in the Canadian 
communications sector has been an important issue in 
recent years with the entry of Globalive into the Canadian 
wireless industry in 2008. Prior to Globalive’s entry, there 
were only three major integrated national network 
operators competing in Canada, which represented an 
approximate 94 per cent of the national wireless market. 
In November 2007, the Canadian Government opened a 
bidding process for new spectrum licences for advanced 
wireless services in an effort to attract competition from 
new entrants into the wireless industry in Canada.37 
Globalive, funded by a transnational Egyptian-controlled 
company, Orascom Telecom Holding SAE (Orascom), 
won the bid for new spectrum licences in July 2008. 
However, in order to operate in Canada, it also had 
to comply with the Canadian ownership and control 
requirements (COC) under the Telecommunications 
Act, which requires telecommunications common 
carriers to be Canadian-owned and controlled.38 

The CRTC (responsible for regulating the Canadian 
broadcasting and telecommunications sectors) 
investigated and held that Globalive did not satisfy the 
COC requirements and, as such, was in fact controlled 
by non-Canadians.39 After various levels of investigation 
and review involving the Federal Cabinet and the FCC, 
the FCA ultimately upheld an Order in Council by 
the Federal Cabinet, giving Globalive the green light 
to begin operating its ‘Wind Mobile’ wireless phone 
service in Canada.40

Despite a turbulent entry into Canada, the success of 
Globalive to design its ownership structure to satisfy the 
COC requirements should serve as an important model 
for potential investors. By limiting its ownership to less 
than one-third of the voting shares of the Canadian 
business, and by increasing the number of Canadian 
directors on the board of the Canadian business, 
Globalive remained ‘Canadian-controlled’ and the 
Egyptian-controlled Orascom was able to avoid running 
afoul of the Telecommunications Act. Going forward, 
such a model could be used by potential investors in 
other industries to avoid the application of the ICA and 
other foreign ownership restrictions that have similar 
definitions and thresholds for control.

Financial services sector

Apart from the cultural industry, there were historically 
ownership restrictions in the financial services sector. 
The Bank Act was amended in 1967 to restrict foreign 
takeovers of Canadian banks after the Mercantile Bank 
of Canada was taken over by the US Citibank in 1963.41 
Today, foreign ownership restrictions have almost 
entirely been eliminated. While there continue to be 
ownership restrictions for large and medium banks, 
the remaining restrictions are aimed at limiting large 
institutional investors, both Canadian and foreign, from 
acquiring control.42 In addition, two-thirds of directors 
and the chief executive officer of the bank must be 
resident Canadians.

Transportation sector 

For other regulated industries, such as transportation, 
potential investors must develop ownership structures 
that satisfy the specific foreign ownership requirements.43 
For example, Canada limits foreign ownership of 
Canadian air carriers to 25 per cent and no foreigner 
may control a Canadian air carrier.44 In response to this 
restriction, air carriers may seek to integrate aspects of 
their operations with international air carriers through 
cooperative alliances, allowing them to obtain some 
of the efficiencies of a merger (for example, common 
reservation systems) while still satisfying domestic 
ownership restrictions.45 

Other sectors 

Industry-specific ownership restrictions exist in several 
other sectors in Canada, such as book publishing and 
selling, collection agencies, engineering, farming, 
fisheries, liquor sales, mining, oil and gas, optometry, 
pharmacies and securities dealers, which could have a 
direct impact on a foreign investor’s ability to invest in a 
particular Canadian sector. Some restrictions are more 
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onerous than others and therefore foreign investors are 
advised to consult Canadian regulatory counsel before 
making any financial investments.

Conclusion

To comply with foreign ownership restrictions, 
companies interested in investing in Canada are 
advised to consider the implications of the ICA 
and certain industry-specific legislation on their 
transaction structure at an early stage of their planning 
process. To the extent the transaction engages high 
profile domestic issues that are likely to stimulate 
public debate and potential political controversy, 
investors may want to consider putting government 
and public relations strategies in place to manage the 
public profile of the transaction. 

At a time when governments are focused on 
tightening their belts, the Canadian Government is 
acutely aware of the significant role foreign direct 
investment plays in strengthening the Canadian 
economy. Thus, despite the recent decisions with 
respect to MDA and PotashCorp that may have 
generated some concern about crossing the border into 
Canada, investors should take comfort in the Canadian 
Government’s consistent messaging that Canada 
remains open for business. In particular, recent cases 
such as Amazon and Globalive, not to mention the sheer 
number of foreign investments (approximately 99 per 
cent) that are given the green light of approval, all serve 
to illustrate a clear and continuing willingness of the 
Canadian Government to approve high profile foreign 
investments when they are aligned with Canada’s 
domestic interests, and will be of net benefit to Canada.
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